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BRIEF FOR APPELLANT 


SSS AAA eee 2 a 


ON APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
GOR THE EASTERN DISTRICT OF NEW YORK 


QUESTION PRESENTED 
et 


Whether the erroneous admission of co-defendant Gonzalez’ 


hearsay statement as evidence against appellant Erasmus Flecha 


recuires reversal of the *1dgmeut. 


STATEMENT PURSUANT TO RULE 28(a) (3) 
=e ee EEE 


= S($- 


Preliminary Statement 
=I——==%===: LI l= 


This appeal is from a judgment of the United States Dis- 
trict Court for the Fa tern District of New York (The Honor- 
able Jack B. Weinstein) entered on January 26, 1976, after a 
jury trial," convicting Erasmus Flecha of importing marijuana 
(21 U.S.C. §§960(a) (1), 952(a), and 18 U.S.C. $2) (Ccunt One), 
possession of marijuana with intent to distribute (21 U.S.C. 
$841(a)(1) and 18 U.S.C. $2) (Count Two), and conspiracy to 
import and distribute marijuana (21 U.S.C. $8841(a)(1), 952, 
960(a) (1), all in violation of the conspiracy statute (21 
U.S.C. $5523, 846) (Count Three). 
ant Flecha was sentenced to four years' imprison- 
ment and two years' special parole on each of Counts One, Two, 
and three, the sentences to run concurrently. M 

The Local Aid Society, Federal Defender Services Unit, 


was continued as counsel on appeal pursuant to the Criminal 


The jurors rendered their verdict on May 2, 1973. On 
Seote-5er 17, 1973, appellant was sentenced in absentia, and 
judement was entered. On January 9, 1974, the previous judq- 
ment was vacated, and appellant was re-sentenced. On October 
22, 1975, appellant moved pursuant to 28 U.S.C. $2255 for 


vacature of his sentence on the ground that he had not been 
informad of his right to appeal. Judge Weinstein granted this 
motion on January 23, 1976. Appellant was re-sentenced and 
judgment re-entered as of that date. This appeal is from that 
judgment. 
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Statement of Facts 
AAA == ===== === 


Erasmus Flecha, along with co defendants Hugo Suarez, 
Moises Banguera, Ernesto Santo Gonzalez, and Jose Pineda-Marin, 
were charged with participation in a scheme to import and dis- 
tribute 287 pounds of marijuana from a ship docked at a Brock- 
lyn pier.^ 

The first witness at trial! was John Grieco, a Special 
Agent of the United States Bureau of Customs, who testified 
that on March 25, 1973, at 5:30 p.m., he and fourteen other 
agents took up surveillance positions in and about the State 


Pier in Brooklyn for the purpose of watching for suspected 


2 ; " n a 
Tne indictment is B to appellant's separate appendix. 


Prior to trial, defense counsel sought to suppress the 
physical evidence or the ground that the arrests and seizure 
lacke reasonable basis. After a lengthy hearing, Judge Wein- 
stein ruled that the arrests were reasonable (138). Appellant 
Flecha does not raisethis issue on appeal. 

o 


A -ior to trial defense counsel, based upon informa- 
- tion sainei from a recent news conference called by a special 


New Yorx State narcotics district attorney, inquired whether 
certain wiretaps had supplied data leading to the arrest of 
appe.lart and his co-defendants (7-8). After receiving an 
explanation of the news conference and wiretaps from New York 
State narcotics authorities, Judge Weinstein decided to listen 
to the tapes in camera (138). Subsequently, he announced that 
the tabes had proven irrelevant to the case. See trial tran- 
script for April 26, 1973, at lA-5A. The Judge did, however, 
permit counsel for all the defendants to examine several paq:s 
of the wiretap transcript and to question New York City Police 


Lieutenant Torres at an evidentiary hearing on November 15, 
1973. After the hearing, Judge Weinstein reaffirmed that the 
| wiretap was irrelevant to this case. See Memorandum and Order, 
\ November 13, 1973. Appellant does not challenge this ruling 
on appeal. 


n ccotics activities aboard the Colombian ship, Francisco 
Miguel, which had docked earlier that day (1664). Grieco, 
who shared an observation post with Special Agent Graham in 
a second-floor office overlooking the ship's stern, related 
that from 10:00 p.m. to midnight he observed co-defendants 
Suarez and Pineda-Marin engage in conversations on the deck 
of the ship (172, 200). Although a heavy rain began to fall 
about midnight, and although Grieco admitted that he had to 
adjust his position to see the ship (197), Grieco claimed 
that his vision was satisfactorily clear because he used 


binoculars and because the ship was sufficiently well iighted 


Grieco testified that at 1:50 a.m. four men 
tne deckhouse dragging heavy objects. The men 
objects to midship and through a darkened passage 


i í 5 i a 
water side of the ship (175 ). Although Grieco 


he saw the faces of the four men only momertarily 


he identified appellant as one of the four (174-175). 


Moreover, Grieco related that as a result of a rcdio message from 


one of the agents,° he ordered the agents to board the ship at 


"wumerals in parentheses refer to pages of the transcript 
of the suppression hearing and trial. 


?Grieco's view was of the dock side of the Francisco Miquel 
and he therefore lost sight of the objects until after the 
arrests (see infra). Throughout this brief the sides of the 
ship are referred to as the "dock" side and the "water" side. 


The various agents near the ship were in radio communi- 
cation with Grieco. 


approwirmu t«)y 1:58 a.m. (178). Co-defendants Pineda-Marin 
and Suar¿¿ rere immediately apprehended while they stood in 
conversatic . at the gangplank on the dock side (190, 360). 
Appellant and Gonzalez were arrested on deck (190), and co- 


defendant Banguera was apprehended on the pier (330) .? Up- 


on gaining access to the water side, the agents found four 


large burlap bales which subsequently were found to contain 
287 pounds of marijuana in carefully wrapped sub-packages 


(180-181). 


PV å 


testifying for the Government" were Customs Bureau 
Robert Graham, Eugene Weinschenk, Henry Maurer, 
all of whom also participated in the sur- 
and seizure. These agents confirmed 
Gition of the incident, and also described the cir- 


the arrest of each defendant. 


7i--211ant Flecha and co-defendants Gonzalez and Pineda- 


Marin were identified as three of the four men who had been 
azcing the bales; the fourth man remained unidentified. 


-ian- Suarez was on deck, but did not drag the bales 
141. 2042). 


ha Government also introduced a stipulation concerning 
-ist's report, which identified the seized substance 
as marizuana (302). 
Q 


J 
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Graham identified appellant as one of the men dragging 
the bales and stated that he saw appellant aad co-defendant 
Pineda-Marin engage in various conversations (304-306). Wein- 
schenk testified that at approximately 2:00 a.m. he saw two 
ersons run onto the pier. One went into the water while the 
other waited (327-328). The agent relayed this information to 
Grieco, who then gave the signal for the agents to board the 


Agent Cabrera testified that after being ordered to 
board the ship, he saw appellant and co-defendant Gonzalez 
running on the water side of the ship toward the stern (362). 
While chasing them, Cabrera slipped and his gun went off. 
Cabrera stated that Gonzalez then stopped (363), but appel- 
lant continued to run (363). Shortly thereafter appellant 
was arrested at the entrance to the crew's quarters (3f4). 

After the arrests the five defendants were lined up on 
the deck. There, Agent Cabrera heard co-defendant Gonza- 
lez, "who appeared to be talking" to appe.ilant, say, "Why 

excitement? If we are caught, we are caught") (365). 
counsel requested that the Court instruct the 
Gonzalez' statement was not binding on the other 
Although this application was granted as to 
sants Suarez, Banguera, and Pineda-Marin, the Judge 
that the statement was admissible against appellant 


termining that he was standing six to twelve inches 


fron 
from 


(Fooznote continued from the preceding page) 


ship (329). Weinschenk arrested the man who remained on the 
pier, a ran he later identified as Banguera (339-347). 


n 
lOcabrera testified that the statement was made in Spanish 
but that he was fluent in that language (365). 
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of the District Court are D to appellant's separate appendix. 


The testimony about Gor zalez' statement and the decision 


a a a Tes 12 
After the captain of the Francisco Miguel testified, 


th: Government rested and defense counsel moved for a directed 
verdict of acquittal on the ground that the Government had 
failed to prove that appellant knew what was in th» bales (466). 
The District Court denied the motion (468). 

After the defense case and the charge, the jurors delib- 
erated for approximately one day, after which they found 


appellant and his co-defendants guilty as charged, !? 


135a- guera was found quilty of Count Three after Counts One 
and Two were dismissed upon his attorney's motion (463). 


ARGUMENT 
EAT 


THT SRRONEOUS ADMISSION OF CO- 
DEFENDANT GONZALEZ' HEARSAY STATE- 
ME"T E AGAINST APPELLANT 
ERASMUS FLECHA REQUIRES REVERSAL OF 
THE JUDGMENT. 


Gonzalez’ hearsay statement was, over objection, admitted 
by the District Court as evidence of appellant's guilt and his 
knowledge of the illicit nature of his acts. Although the 

Court articulated no reason for admitting the evi- 
igainst appellant but not against the other defendants, 
S questions it appears that the evidence was 
ed against appellant on the theory that he had adopted 


¿mission of guilt by remaining silent in the face 


Tnis ruling was incorrect and requires reversal. 
silence, especially after arrest, was not 
his acquiescence in Gonzalez' statement. As the 

has recognized: 


n most circumstances silence is so ambiguous 
hat it is of little probative force. For 
xample, silence is commonly thought to lack 

obative value on the question of whether a 

son has expressed tacit agreement or dis- 

agreement with contemporanecus statements of 
others. See 4J. Wigmore, EVIDENC! $1071 
(Chadbourn rev. 1972). 


United States v. Hale, 
43 U.S.L.W. 4806, 4807 
(June 23, 1975). 


Moreover, the traditional guarantee the: silence in fact in- 


dicates an adoption of another's statements is complete 


lacking here. 


Failure to contest an assertion, however, 
is considered evidence of acquiescence only 
if frc would have been natural under the 
circumstances to object to the assertion 

in question. 3A Wigmore, EVIDENCE $1042 
(Chadbourn rev. 1970). 


United States v. Hale, supra, 


— == 


U.S.L.W. at 4807. 

Here, Gonzalez' admission of guilt did not call for any 
response from appellant. Compare United States v. Geanev, 417 
U.S. 1116, 1120 (2d Cir. 1969); United States v. Wiley, 519 
F.2d 1348, 1350 (24 Cir. 1975). Moreover, appeilant, who had 

'ested, had no obligation to speak, 14 Miranda V, 
U.S. 436 (1966); United States v. Hale, supra, 


at 4807. 
since the statement involved did not contain any 
i which appellant could reasonably be expected to deny 


de at a time when appellant had no duty to respond, 


15 


was erroneously admitted against appellant. 
———————— € Á——— Ha —À— Ó€—ÀM 


L4 
Ore comme *ator has noted: 


Since any well advised Prospective defendant 
will know enough to say nothing about possible 
criminal activities even at the hint of a pos- 
sible official investigation, Silence should 
almost invaria5ly be excluded in a criminal 
trial as evidence of a defendant's guilt. 


Weinstein and Beyer, EVIDENCE, 
180? (d) (2) (B) [01] at 801-1... 


- TES A 
Gonzalez' statement was not admissible as a co-conspirator's 
declaration since it Was not made during the course and in fur- 
therance of the conspiracy. Krulewitch v. United States, 336 
Ei dad AL ee DOG 


Moreover, Gonzalez' admission was so important to the 
Government's case that its erroneous admission . ato evidence 
requires ceversal. The Government failed to introduce any 
direct evidence to prove that appellant had knowledge that 
mårijuana was in the bales, an essential element of the crimes 
charged, United States v. Aqueci, 310 F.2d B17, 828 (2d Cir. 
1962); United States v. Morello, 250 F.2d 631, 634 (2d Cir. 19 
United States v. Stromberg, 268 F.2d 256, 267 (2d Cir. 1959), 
or that appellant had joined a conspiracy. Although appel- 
lant was not a member of the crew, friends af the crew did 
visit the ship. Moreover, appellant's conversations wih 


co-defe t Pineda-Marin were not overheard, and the relation- 


16 
ship between appellant and the others was unknown. Further, 


there was no proof to indicate that appel - 18 aware of 


— — — ——— —Ó —;—=2454£2 —ÁÉÓ— e 


(Footnote continued from the preceding page) 
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443-444 (1949); Anders v. United States, 417 U.S. 
8 219 (1974): United S*ates v. Moore, 522 F.2d 1068, 
Cir. 1975) Trehearing denied); United States v. 


te 


F.2d 1245, 1247 (8th Cir. 1975). Nor was it a 
, Since the statement did not accompany any conduct 
ecal significance to that contemporaneous conduct. 
States v. D'Amato, 493 F.2d 359, 364 (2d Cir. 


nited States v. Tramunti, 513 F.2d 1086, 1109 (2d 
; compare United States v. Wiley, supra, 519 F.2d 


NJ 4» 
. A Du å 
Act Y f Wet a 
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Qr rto 
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16 Although appellant ran when the agents boarded the 
ship, Judge Weinstein stated: "I do not see that that is not 
what any sensible person would do with someone coming up with 
a gun," (479). He thereforerefused to instruct the jurors on 
the inferences to be drawn from that conduct. 
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the two persons on the pier and that one of them had started 
to swim toward the ship.  Appellant's dragging of one burlap 
bale was insufficient to infer participation in a conspiracy 
or knowledge of the contents of that bale. United States v. 
Moore, 522 F.2d 1068, 1077 (9th Cir. 1975); United States 
v. Stromberg, supra, 268 F.2d at 267; United States v. 
Agueci, supra, 310 F.2d at 828; United States v. Morello, 
supra, 250 F.2d at 633-34. 

Thus, Gonzalez' statement was important in establishing 
appellant's knowledge of guilt and the illicit nature of 
his otherwise innocent acts. Moreover, in his summation, the 
Assistant United States Attorney argued that this was a proper 
inference for the jurors to draw (569-570). In light of 
the weakness o: the Government's case, the jurors may have 
relied on this statement, and its admission was therefore 
not harmless. See Kotteakos v. United States, 328 U.S. 
750, 764-65 (1946); Glasser v. United States, 315 U.S. 60, 
67 (1912); United States v. Moore, supra, 522 F.2d at 1077-78; 


United States v. Smith, supra, 520 F.2d at 1248 
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CONCLUSION 


FOR THE ABOVE-STATED REASONS, 

THE JUDGMENT OF CONVICTION SHOULD 
BE VACATED AND THE CASE REMANDED 
FOR A NEW TRIAL. 


Respectfully submitted, 
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